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ithe characteristics of Bshery resources are such that o
is nol possible 1o apply uniform conservation measures (o
all enses. Hence sub-paragraphs (2] and {3) are based on
the principle that specific conservation measures should be
adopied by agreement omong the parties concerned. 7
negotiations among them fail to produce agreement within
a specified period (six moaths), the dispute must be settled in
sccordance with the procedure set forth in Part IV, paragraph
4.1. This basic framework of the present regime s the same
as the principles adopled under Articles 3, 4 and 5 of the
Geneva Convention,

33 Basic priociples relating to conservallon messures

(1) Cooservation measures must be adopied on ihe bavis
of the best evidence avarlable. Il the Slates concerned can-
not reach agreement on the assesament of conditlors of the
stock 1o which conservation measures are io be applied, they
shall request an appropriaie inicraalional body or oiher
impartial third party to enderiaks the assewiment. In onder
to obtain the fairest possible amsessment of the slock
conditions, the Siates concerned shall co-operaste im the
eslablishment of regional institutions for the survey and
rescarch concerning fishery resources,

{2) Except ns specifically authorized under the present
regime, no conservalion measure shall discriminate in form
or in Fect ishermen of one Stale agains) those of ollier Staes.

{3} Conservation measyres shall be delermined, 1o the
extent possible on the busis af the allowable catch 1o be
estimated with respect 10 the individoal stocks of fish. The
foregoing principle shall noi preclude conservalion measwres
determined on some other bases in cases where sufficient data
are not aviilable to ésilmate the allowable catch with any
remsonable degroe of accuracy.

{4} Mo Siate may be exempled from the obligations (o
adopt comservalion mensures on the ground thot sullicient
scientific Aindings are lacking.
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(%) Conscrvation measurcs 10 be adopied 1.hlll_ 'h:
designed to minimize interference with the Sshing activities
selating 1o stocks of fish which are not the object of yech
meakures.

(6) Conservation measures and the data on the baiin of
which such measures are adopied shall be subject 10 review al

appropriale intervals.
Commeninry

1. Conservation refers to those remedial or preventive
measares designed to regulate the exploitation af fishery
resources for the purpose of protecting the resources from the
depletive cffects of overfishing and, at the same time, of
enabling the maximum utilization of the resources by the
international community, As such, it is essentinlly a
hialogical concept, the application of which must ba based in
principle on objective scientific findings related 1o the stocks
of fish concerned. [t is often stressed, however, that in view
of the inherent difficulties i collecting sufficient data over
relatively limited periods of time, it is neither practical nor

“appropriste to adhere strictly to the principle of "conserva-

tion based on scientific findings”’, particularly when modern
fishing techniques have considerably increased man's capacity
to fish. It is therefore considered necessary to modily this
principle so as to allow the parties concerned to adopl
conservation measures on the basis of the best evidence avail-
able [sub-paragraph (1)] and ako 1o prohibit them from
avoiding the obligations (o adopl conscrvalicn measures
merely because conclusive scientific findings are not yel
available [sub-paragraph (4]}

2. The sort of fexibility described above does mot
mean that conservation mcasures may be determined in =n
arbitrary manner. Yel, certain biological data may be
Interpreted In different ways, making it difficelt for the parties
goncerned 1o reach sgreement on specific measures 1o be
sdopted, Thus, for the purpose of facilitating agrecment, the
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new regime will establish a rule of third party assessment and
will encourage the growth of regranal institutions which wil
| assame Lhe (unclion of such assessment [sub-pargraph {i}].

the adopicd meaiures when such activities are conducted
the waier (o which the sdopted mensures will apply.
Although it may be sometimes impossible to devise messures
 which will have no restrictive effects on unreluted fshing
t * activities, it i+ considered desirable 1o incorporate in the
[ ll'l'ﬂ'r'rl:ltl'l! w the natlenality of fishermen. In this respect, | present regime the principle that the parties concerned should
cdnservalion .I!. distinet from the concept of protection of * make best efforts 1o minimize such sccondary cffccts (sub-
coasial fsheries, which is deall with under Part IL Thas, . paragraph (5))
conservation measures must be hased primarily oa 1he '
34 Special stntos of consial States

. ES Enl'll.:r'\rllhﬂ- is essentially a biological concept, the
object of which is fishery resources, and  therefore s

——— e

principle of non-diserimination, i.e.. the barden-sharing of
coRservation should be effected in such & WEY ® not o
ducriminate the fsbermen of one State fe.g. & non-coasial
Slate of o pew-comer State) against those of other
Stntes (e.g. coastal States or traditional fishing States). This
Is anly logical because over-lishing (or under-ulilization) may
be brought about by any State. Derogation from this
principle of non-discrimination shall be permitied for coastal
States only in cases  where it i specifically authorived under
the presenl regime [sab-paragraph (2)].

4. Albosgh 0 & desirable for all conservation
measures 1o be adopted on the basis of (he quintitatively
estimated allowable calch of the stocks of fish concerned, 1h-r
paucity of data ofien makes it impossible 1o estimate the
allowable catch with any accuracy at all, particularly with
respect to newly-developed or under-utilized stocks, Thus,
& rigidly guantitative approach to conservation will prevent
the parties concerned in many cases from finding praciscal
Solulions. Diffculties establishing the allowable cateh ahould
not hir_ﬂn the application of comservation measures {eg
profection of spawning grounds, regulation of Fshing gears)
when and if the need for such action is recognized [sub-
paragraph (3)]

- Eum_n consarvalion measures (e.g. prohibition of e
uulnf & cerlain type of geary) may seriously ulfect the fivhing
activities relating to these stocks which are pot covered by

(1) It is recognized Ethol a coasinl Siate hax o speoial
‘#tatus with respect (o the conservation of flshery resources

I the adjacent waters.  Such special status consises of ;

{a) thc obligation of he coastal Stale 1o take necessary
measuies, in co-opcration with mon-coastal Stale,
wilh @ view (0 maintaming the productivity of
fishery resources in the adjacent waiers on an
appropriate level with effective utilization of such
resources ; and

(b] the righis provided [or in sob-paragraphs {2) and
{3} below in erder 10 enable the coastal Staie lo
carry out effectively the forcgoing obligatbon.

{21 A coustal State has the right 0 participale on an
equal footing in any survey for conssrvalion purposes
L goncerning a siock or stocks of fish in the adjocent waters,
Cwhether or not nationals of that coastal State are engnged
h fishing the particular stocks concerned. Non-coastal
" Slates shall, at the request of (he cosstal Stite, make
“aviilable o the coastal State the findings of their surveys and

Meseirch comcerning such slocks.

(1) Except for such cases as specifically auihotized
L under Part IV, paragraphs 4.1 and 4.7, no comstrvation
| Measure may be adopled with respect 10 any stock of fish

without the consent of the coaslal State nationals ol which
engaged in fwhing the paricular stock concerned (or
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majority of the constal Siaies in cases where there are iwo oF
more such coastal States).

{4} The prowisions of the lercgoing sub-paragraphs vhall
nol apply to the fishing of highly migratory stocks which may
be subsiantially exploited outside the adjacent walers.®

C omme niary

1. The present regime recognizes o spécial slatus of
coastal States with reapect (0 the conservation of fwhery
resources in their odjacent waters. The status has two
papects ©  pencral responsibilities 1o foke necessary conservis
tion messures in co-operntion with non-coastal Stales and
certaln righis 10 carry oul such responsibilities. Such status
is derived from the geaeral recogmitn that the relative
proxumily enyoyed by coamtal Siates with respect 10 Fabery
retources in Cheir adjacenl walers enables them, on the one
hand, to bave beiler knowlslge of 1he conditions of thes
resources 10 which they have sany access and, on the other
hand, makes them particularly vulnerable to the produstiviiy
of those resources on which their coastal fisherics musi
depend, (This of course docs not mean that all coastal Stafes
actually have better knowledge of and are more vulnerahle 1o,
e conditions of fishery resourees in (heir adjacent waiers
ihan non-coastzl States) 1 musi be pointed owt im ihis
condition ithat the special simtws B conlerred on coasial
Lintes mot only 1o safeguard the interests of Lheir coasial
fuberies but akso 1o realize the most effective wtilization of
fiabery resources by all the Siaied conoeined.

2. In relation §o the special ststud of & coasial Staie,
it s notl considercd appropriate (o define the owter Fimit of
“ihe adjacent waters" in terms of o specific distance from the
gondl glnce the special status should be recognived nat in
redpect of “areas’ but in respoct of “resources.” The
migraiory cange of fsh varics [rom ong siock to another. It

4, Sec parngraph 3 af the Commeniary 0 PFart 11, pamgraph 2.2 of
i vemi;
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esald iherefore be meaningless (o establiah any arbirary
Sefinition, which would igaore the basic characietistics ol
3. The coneept of the special status of coastal Slates
spted under the present regime 1 an amplification of a
imilar idea underlying the provisions contained in Article &
of the Geneva Canvention.

4.8 Exemptions of coastal States from the application of
conscrvallon measures

Notwithstanding the obligation under sub-paragraph (1)
a paragraph 3.4, & coastal Siate may be exempicd from
‘applying conseevation measures i cases where the effects of
s catch on such meatures are considered aeglipble

i gmmeniary

Alihoegh in principle coastal Stales are under the
obligation to share the burden of conservation with
rcoastal States, it is considered appropriste lor the néw
Segime to include a rule which will exempt o constal State
'.-: sm this burden-sharing (F the catch of that coastal !Inlr_ in
86 small a1 to give only negligible effects on the conservation
sures to be adopted. Evcmptions of this kind are
p 4 in some of the ¢xisting regional arrangements and
would be of usc particularly 1o small-scale coastal sheries of
i pping couniries which may find certain ComETvElion
1o b 1oo onerou.

PART IV OTHER PROVISIONS

41 Interim Measures

If the States concerned have futled to reach agreement
Within [six] months on measures conecrning preferentinl cotch
[ paragraph 1.7 or on arrangemenis concormang cosorva-
measures under paragraph 3.2, any of the said Sules
inftiste the procedure for the selilement of dispwics
paragraph 4.2 In such o case, the Susies conceried slall
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adopt the interim measures set forth below until such time s
the said procedure is completed. Such interim méasires shall
n no way prejudice the respective position of the States
cancerned with respect 1o the dispute In question,

[a})

(b}

el

{d}

Each State shall take necessary measurer Lo ensure
that its caich of the stock concerned will not exceed
on a& annual bain its average annual caich of the
preceding [five] year period,

In cases where particolor fishing grounds, fiahing
gears or fishing seasons are in digpute in connection
with the implementation meawures for the praferen -
tial caich of a coastal State, the non-coastal States
comcerned shall, except under sub-paragraph (c)
below, adopt the lntest proposal of the comsial
State with respect to the matier in dispute.

A non-coastal Siate shall be exempied from 1he
application of the preceding ssbh-parigraph il the
adoption of the proposal of the coastal State would
=erioosly effect either its cateh permitied under sub-
paragraph (a) above or it catch of some other
stock which it is substantially exploiting. In such
i case. that non-coastal Siste shall take all possible
measures which it comsiders approprinte for the
protection of the coastal faherics concerned.

Each State shall inform ithe special commission
established in accordance with paragraph 4.2 and
all other States concerned of the specific interim
measures it has taken on accordance with any of the
preceding seb-parngrapha e

Commeniary

Tt is wecessary for the new regime to provide for

rules which will be applicable 1o the fishing sctivities of 1he
Slates concerned in the interim period during which the
procsdure for the setilement of disputes in paragraph 4.2 s

]

Nimwoked. The Geneva Convenlion adopied the rule occording
Vig which coastal Siates have the rmight 1o take unilsteral
. pres which shell be valid as 1o other States 7 such
Seneasures fulfil cortain requirements.  The US. drafi articles
Sembnitied 10 the Unmed Nations Sea-Réed Commitiec
Wdocament AAC, 13850, II/L.4) zeem to adopt the same
pule® Yet, such o rule, which may be called the rule of
Santloters] applicalion, creales so many legal and olbed
\ problems as o make it inoperative for all practical purposes.®
The present paragraph, (herefore, takes a different approach
e the question of inferim measures and provides for o st
Dol rules an distinct from the rule of unilaieral applcation,

2. The basic rule o be lollowed by ithe Statles concer-
Sped during ibe inficrnm period s 10 limal iheir caich o a
-Fiﬁ: level, regardicss of ihe naturc ol ibe dispuie (sub-
Uparagraph (a)). The primary objective of this rule is 1o
L protect the fishery resources concerned until the dispute
geitied by maintnining a sfatis guo concerning the fishing
sacthvities of the individual States. When the dispuie relaies
. D eertgin regulalory measures (i, closed arean, regolation
of fishing gears, closed seasons) 1o be applied 1o non-coastal
for the purpose ol protéction, (he non=coastol Statés
Smest adopt, on o temporary bass, the relevant proposals of
"llt cousinl Stale (sub-parngraph (b)), MNon-coustal States
CWill be excmpted from this additional obligation under
PEpecific circumitances, but they still have 10 take voluntary
. ;hﬁ-‘ll‘h for the prodection of ihe coaslal Bsherres concerned
Usub-paragraph (c}). If the cosastal Stute considers such
Woluntary measares to be inadequate as interim  measures, il
Cmay seck under paragraph 4.2 provisionsl measures to be
mined by the special commitsion.

3. The inltenim measures descnbed above are demgned

5. Se Angle [, paragrapba 1 aml 4,
B Mobe thal ihe relevainl  provislons of the Geadvn Convention
DAatbgle 1) lave aever been invokied in pragiice.
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to bring ahout during the interem  period & situation whicl
would be ns equitable as possible to the parties concernc
whase interests and claims are in conlliet with each other,

4.2 Procedure for the settlement of disputes

Any dispute which may arise between Stuten uncer the
present regime shall be referred 10 & specinl comminion of
five members in accordance with the following procedure,
enless the partics concermed agree 1o setile the dispute by
wome other method provided for in Article 33 of the Charter
of the United Nations :*

{a) Mol more than two members may be named from
among nalionals of the parties, onc cach from among
nationals of the coastal and ibe non-coastal States res-
pectively.

(bl Decuions of the special commisnion shall be by
majority voiz and shall be binding vpons [he partiei. -

(e} The special commission thall render iis decimion
within a period of six monihs from the time it B8 constilwied.

(d) Moiwilbhstandiag (he interim measures taken by
{he partics under paragraph 4.1, the speciil commission may,
it the request of any of the partics or al its own initiative,
decide on provisional measures Lo be applied il the commis-
sion deems neccssary,  The commission shall render 118 Gnal
decision within u further period of sin monihs from ils
decision on such provisional measures,

Commentary

I. The present regime provides for o procedure For the
settlement of disputes by arbitration without prejudice 1 1 he
use of any other method of selilement by agreement among
the parties conceraed.  Such a procedure, which is similar o
ibe one adopted by the Geneva Conavention in its Artlcles

7 Sub-parsgrsphs 5 A, C and F of Anicle I11, parsgruph 7 of the U'S.
denlt artictes (docament ATAC LIISCIIIL. 4) may also be adupied
for 1he purpesss of the pressnn regims,
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911, is essential to any general regime cORCErming fisheries of
.ﬂ:: high seas if it is to be both effective and equitable.

4 9. The suggested modifications (o the us. dral
articles arc based on the following considerations .

{il A special commission should not become unwieldly
large by allowing the participalion without vote of
nationals named by any aof the partes to the
dispute ; |
Instead of adopting the rule of unilateral appl-
cation of disputed measures by constal States and
empowering the specinl commission 1o sunpend
their application, it is considered more equitable 10
establish a set of inlerim medsures and Ll-nm
such measures subject 1o whulever provisienal
mgasures (o be determined by the com milgslan.

{iti) The special commission should in any cose make
its decision within a flaed period of time, fl'.lhc
commission (Rinks that more time i required
1o render the final deciston, I should decide
on provisional meateres (e exiension of the
imterim measures in force).

. (i)

43 Enforcemeni of regulatory meRtures
i} Right of control by coagted Shares

With respect o regulatory measurcs sdopred persuant
to the present regime, these coasia! States which are ¢rmu_:d;
to the preferentini fishing rights andjar the special statu with
respect 1o conservation have the right to control the fishing
activitics in their respective adjacen! Walers. |6 the cxercise
of such right, the coastal States may inspect vessels of non-
counstal States und arrest vessels of non-coasinl States violat-
ing the regulalory mensures. The nrr:ﬂﬂi v;m:l -hﬂlﬂb:
promptly delivered o the duly authorized ofMcials of the Hag
States concerned, The coasta] Staies may nol l'!.rtll-! the
participation of non-coastul States in control, including
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boarding of officials of non-coaslal Stuies on Lheir peirol
veiscli ot the request of the loller States. Details of con-
trol measwres shall be agreed upon among the parties
conoernad.

{2y  durizdicrion

(#) Eoch Stare shall make it an offence for s
licenals (o violile any regulatory measure adopied
pursuant o ilie present regime.

(h) Motioonds of a vessel wvielating the rmepolatory
measures in force shall b duly punished by the
fing Stmies concerned.

) Reporis prepared by (he officialy of a coastal S1ate
on ihe olfence commilicd by a vessel of a non-
cossinl  State shall be fully respecied by tha
pon=-poastal Sipte which shall inform the coasial
Btaie of ihe action taken or ihe reasons for not
laking any action i that is ihe case.

Commentary

I, Under the presenl regime no Siale or group of
Sintes has the caclusive right 1o enforce regulatory measures
adopted in connection with the preferential fishing rights
or iht special statws of coasial Stales. Accordingly, ihe
coastal Siales concerned have ihe righl o conlmd the shing
aclivities of non<Ccoaslal Slates in thew adpgoenl walers, bal
ibey must accept  joint  conirol with non-coastal Staics
which wish to co-operate wilh the coastal States in the
enforcemenl of the regelalory measuwres. The recogni-
tion of such right of coastal States scems approprinie in
view of their legitimale inlerests in the ordetly enforce-
ment of the regulstory meassres. The regulatory mesaures
refermed 10 o thos paragraph  anclude interim  medsures
under paragraph 4.1 and provisona! messures  ander
paragraph 4.2

2. In view of the legal status ol the high sean, which
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qnclude the adjacent walers, cuch State must resefve 1o itnell
" griminal jurisdiction over s vessels violating the regulaiory
measures adopied wnder the presemt regime. Flag Stats
_'jurhdlﬂll!ﬂ. however, is oflen suspecied by coavial Swates ma
antamount to loose enforcement. In order lo secure strict
Cgpforcement of regulatory measures and 10 remove the
concern of coasial States, it i comsidered necewsary o
establish rules accordingly 1o which any wviolation will be
duly punished by the flag State and the coastal State
) concerned will be informed by the flag Stale of its action.

44 Co-operation with developing States

For the purposs of promoling the developmeni of
hing mdusirics and the domestic comamplion and exporis
of Eshery prodocts of developing Stales, including land-
focked States, developed non-coastal States shall co-operate
With developing States with every possihle means i such
Belds as survey of fshery resources, expansion of fishing
tmpacily, construction of storage and processing facilities and
pvements in markelmg sysiems.

Commeniary

Few developing coastal States will b2 m o position
in the near future 1o take full advantage of the preferential
righis recognized under the present regime, The
can be sand with respeci io developmg  land-locked
: lates, which presenily have litile capacity o hénefit rom
Beller and more equilable wtilizution ol fishery resources
o I'It high scas 1o be achieved by the present regime.
AL pping countries 1n gengral arée m need of assistonce
i co-operation from developed countries (and international
Mganization) in order (0 expand and modernise their fishing
I. .~ oiher related industries, Although it 15 nol  possibie for
¥ general regime concerning fisheries of the high seas o
with this equation in a specific manner, 11 5 considered
v desiruble 1o establish the prinople which will
Burape i promole miternul co-aoperation in the Geld ol
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fisherses and in other related fields either in the form of
private investmenl (c.g. joint ventures) or financial and
technical assistance on a governmenl-lo-government basis,*

4.5 Regional fisherics commissions

Co-operation between coastal and non-coastal Stutes
under the presenl regime shall be carried owl, as far as
possible, through regional fisheries commissions. For 1his
purpase, the Sintes concerned shall eadeavour o strengihen
ihe exmbing commmsions and ihall co-operaie in establishing
new commissions whenever desirable and feasible.

Commentary

The prescal regimme envidiages & setwork of interna-
tional arrangements for the proteciion of coastal Rsheries
and the conservation of fishery resources. Coordination
and harmonisation of these arrangemenis can besi be
pchieved in the established [orums of regional Asheries com-
missions. lsolated arrangements on an ad hoc basis may
creale confliciimg situations and will hinder the development
of effective intermational programmes for conservation and
protection. As nlready pointed out in relation (o the gencral
provisions conlained in paragraph 1.2, mules under 1he
present regime may pol alweys be comumtent with ihe
commission. Even in such & case, however, member Siates
will nol be prevented from making use of the data and othe
information nvailable in the commission in order 1o negoliale
ipecific regulaiory measures which are independent of 1k
aciivitics of the commission bui are nol coatradiciory io
them.

.l. Note in this coppection that the Second Gensva Conference on
the Law of ike Sem adopted Resolutlon 1T wiih 8 similar objestive

(1) WONKING FPAPEN ON "“TIE EXCLUSIVE ZONE CONCEFT™
FREFARED WY THE GOVERAMMENT OF KENYA Ad
MEMBER OF THE WORKING GrROUP ON
THE LAW OF THE 84

As s already well known, the 1958 and 1960 Cieneva
Law of the Sea Conference filed to resalve the limit of the
territorial waters. As of wday there is 8 wide variation of
territorial sea claims runging from 3 milkes to 200 miles. The
diversity of claims is clearly brought out in the ble® below :

Territarial Claims 1960 and 1970
Dreadils 345 6910121825 0 13 200 Archi-

in miles km pelago
1950 MA11001 113 I | I z
1970 54 12 148 ¥ 1 | 7 2

The major characteristics of the territorial sea (s that the
coustal Siate has complete jurisdiction over its territorial sea
wilh the one exception ie. the right of “innocent pdusage”
of other nations” ships therein. As defined in the 1958
Territorial Sea Convention “... Passage is innocent so long
BS it Is not prejudicial to he peace, pood order ar securiy of
the coastal State™.  Above all no foreign vesscls may cngage
i fishery aciivitics within the territorial sea.

For major maritime powers with large fleets of fnval,
fommerciol or fishery ahips their interest is 10 keep this 2ome
of coustal State jurisdiction 1o the minimom, for beyond

ferritorial sea is high seas, in which the so-called “freedom of
— p— e
“The source of this mble i 0 paper presenied by Dr. E.D, o ai
the Sixth Seigion of ihe Low of the Son Insiiniie a1 Bhode lalasd
i\ guimmner 1971,
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ihe high seas™ resgns supreme.  OF these the most  oclcbhraied
mre 1—

freedom of navigation ;
freedom of fahing ;

frecdom to lay submarine cables and pipelines | and
4. freedom 1o Ny aver the high seas.

=

Conversely, lor developing countries with hardly any navies
except for constnl defence, and [few il any ocean going
commercial vessels and fAedpgling fshing fAects, their inleres
licg in a broad belt of territorial sea where they would be
gparcd from cul-throal competiion, particularly from
sophisticated fishing fleets of distant-water fisheries, mainly
from ihe developed countries. That is why many developing
Staics, pariicularly in Latin Amcrca, have resoricd o
broad unilateral extcasion of their territorial walers. While
o far it is only the Latins who have ‘gone the whole hog” and
exiendad their jurisdiction o 200 miles, ibere are numerous
countries in Asia and Africa which have more than 12 miles
territonal sca adhered (o bY 4@ majority of Siates as
shown in the table. Thus, Guinea has 130 miles, Gabon and
Cihana 25 miles, Cameroun 18 miles cte, These eilensions
have been motivated primarnily by coonomic and defence
purpases

As it is to be expecied, mosi of ithe developed
countries have strongly atiscked any “unrcasonable™
exlension of territorial walers stressing what they consider
their vested micresis in the freedoms of the high scas which
would be detrimenially alfecied by such eXtensons

According to them anything beyond 12 miles would be

vnreasonahle

On the other hand, the mejority of developing countries
inkist thal the present regime of the high soas bencfits only
the developed countries who had lajd down the lnw and il is
harmiul to their interests particiloddy in Nshery, The wnswer,
al least as far as the Latn Americans are concerned, is the
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gxicnsion by the developing countries of lemitonial waters o
200 miles. It i this impasse which is sought to be overcome
through the formulation and elaboration of the **Economic
Zone Concept™.

The idea of an exclusive economic zone was briefly
discussed during the Colombo meating of the Aslan-Aflrican
Legal Consultative Committee in Januvary 1971 and m
the Working Ciroup meeting of AALCC at MNew Delhi in
June 197]. Basically the purpose of the economic zone
to safeguard the cconomic imerests of the coastal Stare in the
prea without interfering wnduly with ather Sistes™ legitimaite
mieresis, particulariy in navigation and overflight and laying
of submarine cables, ie. in all aspects of imternational
communication for which the sea s used.

On closer examunation, the clams of 200-mile terri-
torial e2a by the Latin American counirics do oot really
amount o full control over thai zone excepl in the case of
ont or two couniries. The greal majority recognize the full
right of navigntion and overflight beyond n 12-mile #one.
Even the minority who like Brazil insist on innocent passape
in Lhe whole of the 200 miles do not and cannot really enforce
i, Consequenily the cconomic zone concepd would be ihe
wuy out for them at the Conference though one suspects that,
for tactical rcasons, they would comtinue 10 insist on
terrilorial sea of 200 mikes, finally making their accoptance
of the economic zone pravided it exended 10 200 miles, so as
io look like a big compromise on their pari.

The important aspect of the economic zone concept is of
course its outer limits. The Kenya delegation al the July/
August Semion of the Preparatory Commitice proposed n
200-mile zone, that being the maximum which any Stale
could claim. Within that ares, fishory and pollution contral
would be within the exclusive jurisdiction ol the coustal State.
Ax will be remembered, the 200-mile limit proposed by Kenya
rececived considerable support from many delegations rom
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Africa, Asia and, of course, Latin America and in their
stalemenis they endorsed that limit. The 200-mile limit
not ciapricious, bul it 8 motivaled by the economic need not
only lor the present but over the forseenble future, At the
time when many developing countries are investing in highly
expensive fishing ships we must ensure thai ihey should have
sheliered area of sufficent wadith waith leaslt competition,
particularly from factory ships to ensure that they are
economically viable, Otherwise we may suller the same fute
ns some countries whose modern fishing ships have been forced
out by such competition, 1t should also be remembered that
it will be wishful thinking 10 eapect the Latin Americans lo
sccept a roll-hack of their present 200-mile claims

The exclusive economic zone concepd has been criticised
particularly by 1he certain developed countries which claim
that it will lead to loss of marine resources through under-
utilization, most developlng coastal States nol having the
means lo exploit such o broad arca. This claim 8 unfounded
because the constal State can cabtér inio liceRming arrange-
ment with any Siate or fshing concern, under which they can
continwe fshing on payment of fees and royalires laid down
What of course they are opposed to s the additional expense
invalved in paying for licences and/or operating fuctory ships
ns fir pway from the coast az 200 miles away, but why
should they get fish which have largely obiained their
nourishment from the territorial seas of the coavinl Sinies for
nothing 7

A more valid objection is thal such a zone would make
the position of developing land-locked States evén more un-
tenable for it would mean (hat if they wished to fish they
would have o go hevond the 200 miles—a considernbile
expense for countrics which among the developing countries
wre least developed. We consider ihat the best solubon for
land-locked countries. particularly im Africa, would be along
the basks of régonal arrangements. along the lines of the
joint Kenya, Tanzanin, Uganda and Zambia shipping line

h would enable these countries 1o engage in fshery
\ the cconomic zone of the neighbouring countries.
‘Within the African Group this iden of regional multiloteral
nd bilatcral arrangements, not only for the land-locked
" gounirics but elso for countries like the Republic of Zaire
adjoining Congo which have extremely rarrow coasts
was very weil received. Tt would alie sult countries like
Suda and Ethiopin, bordering on a relatively narrow sea.

It Is on these basis that the idea of an economic zone received
Centhusiastic endorsement by the African Group of the
- Preparatory Commitiee a1 Geneva,

Some objections raised by some developed counirics
merely propagandistic and really beat on their continwed
e ion of ihe resources of the sea. For instance,
hey argued that freight charges would go up. navigation
would hecome more hazardous and some countries like
Kenya, may find themselves buyers of licences instead of
sellers as they claimed (here is no fish off the cost of Eastern
Arica—which is clearly nonsensical as they would otherwise
Mol be as interesicd in fishing in the arca as they scem 1o be.
MNuvigalion lanes would not be affected merely by extending
Jurisdiction for specific purposes unconnected with freedom of
nuvigation.

There has also been some objections that 1the acceptance
B an exclusive cconomic zone would lead to “crecping
Jurisdiction™ wherchy conirel might be extended 1o other
ar like navigation and defence. Bul as pointed out
Bbove, this need not be the case if the exclutive economic zone
Concepl is well formulated at the Conflerence and given

pifle contenl.

Fimally, it could be argued that the insistence on narrow

| waters leaving a broad area of unrestricted high
B8as iy, in effect, an argument for an cconomic zone for the
enefit of developed cowntries. Tt is futile 1o insist on
Feedom of the high seas while in fact swch (reedom benefiis
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primardy ihe devcloped oounirics who have ihe means to
effectively utilize such freedoms. Freedom of any kind s
meaningful only if there is equality of opportunity to make
ase of i1, Just as i is meanimgless (o talk of freedom of
expression while doing nothing to ensure that the masses are
[iteraie, it is equally hypacritical 1o proiee (reedoms ol Lhe
high seas when the greal majority of nations have no means
of enjoying those [freodoms. In such & siteatbon such
frecdom amonnts (o freedom 1o exploit others which i what
is hoped to be curbed through the comcepl of no exclusive
COONQMK SO0

(i) PRELIMINARY DRAFT AND OUTLINE OF A COMVENTION
ON THE SEA=BED # ND THE OCEAN FLOOR AND TN SUD-
SOIL THEREOF REYOND MATIONAL JURISDICTION

Wocking Paper preparcd by Mr. Chrmiopher W, Pinio,
[Sri Lanka) Rapporicur of 1the Sub-Commities on the Law of

PREAMBLE

CHAPTER 1
THE INTERNATIONAL SEA-BED

Delimiration of the Internatiomal Sea-bed

Article 1

The Internatioral Sea-bed shall comprise that area of
Ihe sea-bed and ithe ocean floor and the sub-sail (hereal

beyond the Hmits ol national Jurisdiciion as herelnalier

Artiele 2

1. Every State shall molily the International Sea-bed
Authority established pursuami to Article 20 of this Con-
Ention, of ithe imit of us national jurisdiction defined by
o-ordinates of latitude and longitude and indicited on
Bppropriate large scale moaps officially recognised by that
winta,

_ 2. The International Sea-hed Authority may take such
fteps as may he necessary, in collaboration with the notify-
.'_.- Sute, 10 review the contents of suech notilication.

3. The Internationad Sca-bedd Authority shall register

*The sisim of uninbsbind o spanely populzied remote intwnds,
Sl aniflaa) isinndy 1o be cormidersd,
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